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PRINCIPLES OF A MODERN PROCEDURE.* 



The committee to suggest remedies and to formulate laws of 
the American Bar Association properly divided the main factors 
of judicial administration into (1) the judicial organization (2) 
the law of procedure (3) the personnel, mode of choice and ten- 
ure of judges, and (4) the organization, training and traditions 
of the bar. 1 

This article, which is a summary of experience acquired in 
preparing a revision of the code of civil procedure of New York, 
deals only with the law of procedure. It embodies the general 
principles that have been applied in the work of the Board of 
Statutory Consolidation 2 simplifying the practice in New York 
and may be of assistance to others who are interested in a sim- 
ilar work. 

In New York one of the most troublesome tasks in connection 
with the revision of the procedure was the separation of the sub- 
stantive and adjacent provisions of the code of civil procedure 
of that state, which consisted, when the board began its work 
on the statutes, of 3,441 sections. This separation was deemed 
of primary importance and the report recommended by the board 
relegated all of the substantive matter in the code to new or ex- 
sting general laws. 

The principles enunciated in this article are not all new, but it 
has been thought that a restatement of the principles of pro- 
cedure after their practical application in working but a re- 

*By Adolph J. Rodenbeck, Justice of the Supreme Court and For- 
mer Chairman of Statutory Consolidation of the State of New York, 
in the Journal of the American Judicature Society. 

1. Report of Am. Bar. Asso. (1909), p. 588. 

2. The Board of Statutory Consolidation was created in 1904 and 
under a constitutional provision Justice Rodenbeck retired as chair- 
man upon his elevation to the bench. The remaining members of 
the board are John G. Milburn and Charles A. Collin, of New York 
City, and Adelbert Moot, of Buffalo. The board has prepared and 
submitted to the legislature a complete revision of the code of civil 
procedure of New York. Substantive provisions were removed and 
placed in new or existing substantive statutes and a proposed short 
practice act and rules of the court were prepared. The revision is 
now pending before the Legislature. 
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formed procedure for New York might be of value in crystalliz- 
ing sentiment on this most important subject. 3 

Illustrations by examples and explanatory notes have been 
omitted and the discussion of the principles has been restricted 
owing to the necessity of condensation. 

Separation of Substantive and Adjective Matter. 

There Should Be a Complete Separation of Substantive and 
Adjective Matter. — It is quite a common practice for legislatures 
to lay down a substantive provision and follow it up in the same 
act with a remedy for a violation thereof. In most codes of pro- 
cedure substantive law is mingled with adjective law. No orderly 
classification can be made of a statute embracing both substantive 
and adjective law. These two classes of law are distinct in char- 
acter, the one defining rights and the other prescribing remedies. 
One of the grossest violations of this rule is found in the code of 
civil procedure of New York. Any proposed practice will be 
seriously vitiated which does .not make a discrimination between 
and a separation of substantive and adjective law. This applies 
to provisions relating to evidence, costs, fees, disbursements and 
interest, limitations of actions and miscellaneous remedial rights. 
Provisions regulating the practice in courts of justice of the 
peace, surrogate's courts and local city courts should be enacted 
as independent statutes and not as chapters of a practice act. 
Substantive statutes and provisions relating to the practice in 
special and local courts, if deemed necessary, may be bound, as 
in England, in the same volume with the practice and are just 
as convenient in that form as if made chapters of a mongrel 
code. 4 

Complete Disposition. 

There Should Be Afforded an Opportunity for a Complete Dis- 
position of the Entire Controversy between the Parties. — This is 

3. Report of Am. Bar Assn. (1910), p. 635; "Some Principles of 
Procedural Reform," Roscoe Pound. 111. Law Review (1909), p. 388; 
"Cardinal Principles to Be Observed in Reforming Procedure," Ros- 
coe Pound. 75 Central Law Journal (1912), p. 150. 

4. For an exemplification of the practical application of this and 
other principles stated, see Report of Board of Statutory Consolida- 
tion presented to the legislature of New York, 1915. 
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a cardinal principle that is not always observed. Procedure 
sometimes places limits both on the joinder of causes of action 
and of parties. The better rule is to let all the parties come in 
or be brought in who have any interest in the controversy and let 
all causes of action or cross-claims be joined subject only to a 
separate trial of any issue if deemed necessary or expedient by 
the court. This is the English rule and is an advance on the 
practice of limiting the causes of action and parties that may be 
joined. 

Transference oe Causes. 

The Transfer of a Cause to Another Forum or Place of Trial 
Should Be Permitted Where Jurisdiction Exists. — A case should 
not be thrown out because brought in equity when it should have 
been brought at law or because the wrong place of trial has been 
designated, but, if jurisdiction exists, the case should be trans- 
ferred to the proper forum or place of trial. The practice of 
throwing out cases for an erroneous forum or place of trial is 
sometimes permitted by fixed statutory rules prescribing definite 
places of trial and sometimes by the decisions of the courts, lay- 
ing too much stress on the distinction between actions in equity 
and at law. 

Single Trial. 

A Single Trial Should Be Encouraged So Far As Practicable. 
— Rules should be adopted which will enable the parties and the 
courts to try out the issues of fact once for all. Liberal rules 
relating to preparations for trial and rules permitting the court 
to reserve questions of law and submit questions to the jury in 
the alternative will assist in this direction. Special verdicts 
should be resorted to whenever practicable to avoid a retrial. 

Single Appeal. 

A Single Appeal Should Be Encouraged by Rules Designated 
to Obviate a Second Trial. — One of the most wasteful features 
of our present appeal system is to send a case back to be retried 
in toto when the reversal is as to some fact only which might be 
retried with a reservation as to the rest of the case. Another is 
to reverse cases upon technical errors. A third is the restriction, 
which does not exist in the English Practice, against taking evi- 
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dence on appeal where it can constitutionally be done. These 
defects can be obviated by suitable provisions. They grow out 
of the contentious origin of our practice and should be elimi- 
nated. The appeal should be treated as a motion for a new 
trial which should not be granted except for an error affecting 
a substantial right. 

Uniformity of Procedure. 

There Should Be Uniformity in the Rules of Procedure So 
Far As Practicable. — There should be no separate court of equity 
and at law, but one court should be empowered to administer 
both forms of relief. The latter is true of New York and other 
jurisdictions. There should be no distinction in the form of an 
action in equity and at law. This is also true of New York and 
elsewhere. There should be but one form of action and no spe- 
cial proceedings except where the constitution requires it. There 
should be no demurrer, but questions of law and all other ques- 
tions relating to pleadings should be by motion. The substantive 
statutes should not be cluttered up with special remedial provi- 
sions. There should be one form of procedure for the enforce- 
ment of all substantive rights, with such modifications to meet 
idiosyncracies of special cases as may be found necessary. Uni- 
formity in other respects should be the rule. This principle will 
wipe out many useless duplications which lead to confusion and 
waste of judicial time. 

Flexibility of Procedure. 

The Procedure Should Be Flexible, So As to Permit of Devia- 
tion When Necessary to Do Justice. — No one would argue be- 
fore a body of laymen that a mere rule of procedure should 
stand in the way of doing justice and yet a legislative practice 
may require the courts to subordinate justice to procedure. Leg- 
islative rules cannot be made flexible without making them dis- 
cretionary, and then their value as legislative rules ceases, and 
in this form they often confer upon the courts powers which 
they already possess. If the courts can be trusted to determine 
substantive rights, they can be relied upon to make the rules by 
which those rights shall be determined. We can trust the courts 
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quite as safely as we can the legislature, whose very acts are 
subject to review as to their constitutionality by the courts. Ar- 
bitrary action under a court rule system can be avoided by per- 
mitting an appeal where a substantial right is affected. 

Control of Procedure. 

The Control of. Fundamental Matters of Procedure Should Be 
in the Legislature, But the Details of Procedure Should Be Reg- 
ulated by Rules of Court. — The almost universal' practice in this 
country is to regulate most of the details of practice through 
legislative enactments even to the extent of vesting in the courts 
powers and jurisdiction which they already possess. The change 
from this method of regulating procedure to one wherein the 
control of the legislature is limited to fundamental matters of a 
more or less substantive character, leaving the details of prac- 
tice to be governed by rules of court, is the one along which 
modern progress in the improvement of procedure should be 
made. 

The tendency has been to get away from formal and mechani- 
cal methods of trial. Fixed statutory rules are a survival of the 
old idea. It is only a difference in degree between a trial by any 
of the ancient mechanical methods and by fixed legislative rules, 
binding the courts, according to which the contest must proceed. 

Some of the rules ordinarily prescribed by the legislature vest 
discretion in the courts which is wholly unnecessary and others 
provide merely for the orderly conduct and dispatch of business 
which the legislature would not think of imposing upon admin- 
istrative bodies. Greater latitude in procedure is often accorded 
to bodies like workmen's compensation commissions and public 
service commissions than is given the courts. 

There are proper constitutional functions for the legislature to 
discharge, but one of them is not the regulation of details of 
procedure in the courts. There is a sufficiently wide field for 
their activity without encroaching on judicial functions and the 
admonition may well be addressed to them: "Act well your 
part, there all the honor lies." 

The Federal courts, if not the state courts, will protect liti- 
gants in their reasonable rights to meet their opponent's case. 
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to present their own case, and to a judgment within the issues 
and within the jurisdiction of the court. 

The legislature should prescribe, so far as it can constitu- 
tionally, the organization of the courts, their jurisdiction, the 
powers of the judges, the powers and duties of administrative 
officers and the important parts of procedure partaking of a con- 
stitutional or substantive character and let the courts control 
the details of practice. 

The regulation of procedure was an inherent power of the 
courts at common law and the regulation of the details of prac- 
tice by the legislature is an exercise of an ultra legislative func- 
tion. 

Simplicity of Procedure. 

Procedure Should Be Made as Simple as Practicable. — This 
principle applies to short pleadings and forms, elimination of 
"exceptions" on the trial, summary judgment, and to numerous 
expedients designed to remove the formalities which character- 
ized ancient proceedings and to a greater or less extent contami- 
nate many modern systems. 

The pleadings should be short and should be treated as no- 
tices of the claims and cross-claims and not as something to be 
made the center of a subordinate controversy. Denials should 
be specific and not vague, general or evasive. A case once no- 
ticed for trial should be treated as noticed for all time. Under 
a general notice of motion the court should be permitted to grant 
any relief that the parties are prepared to meet on the argument. 
After a motion on the complaint and answer, a general motion 
should take in all the relief necessary for any party to pre- 
pare for trial. The calendar should be under the control of the 
court and not regulated by statute. An early trial should be per- 
mitted where necessary. This principle involves conciseness and 
condensation of expression. Lack of simplicity is one of the 
crying faults of the code of civil procedure of New York. Da- 
vid Dudley Field said that it was "everything that a code should 
not be." Legislative codes of procedure are apt to lack sim- 
plicity and to go into details because the very idea of such a code 
is to restrain the courts. If that is not the purpose, they are 
unnecessary where the courts have general jurisdiction with in- 
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herent power to regulate their own procedure. Simplicity can- 
not be expected from a legislative code because it proceeds upon 
the idea that the details of practice must be regulated so as to 
bind the courts to such a practice as the legislature thinks proper, 
irrespective of what the courts may think about the matter. 

Expedition of Procedure. 

The Time for Taking the Various Steps in an Action Should 
Be as Short as Practicable, in Order to Give Only Reasonable 
Notice. — The notice of an action in local courts is shorter than 
it is in courts of general jurisdiction. The summons in local 
courts is usually returnable on a day certain in court, while in 
courts of larger jurisdiction the summons is a mere notice to 
plead. The former may very well be applied in courts of gen- 
eral jurisdiction where expedition is desired. The time usually 
provided in courts of record is too long in many cases. A dis- 
tinction should be made between important litigated cases and 
commercial cases. Time is of the essence of a commercial case. 
A commercial case must be tried speedily or it never will be 
tried. A common fault is the attempt to make all cases fit the 
same mould. Delays and other causes are driving business from 
the courts. 

Substantive Justice. 

The Substantive Rights of the Parties Should Be the Primary 
Consideration. — This principle would seem axiomatic if it were 
not a fact that in some jurisdictions procedural rights exist which 
may obscure substantive rights. From the commencement of an 
action until its final determination on appeal every step should 
have regard to justice and not to procedure. This purpose sug- 
gested the rule of disregarding mistakes, irregularities and er- 
rors at any stage which do not effect a substantial right. Every 
time the legislature ties the hands of the courts with a detail of 
practice it places a possible obstacle in the way of doing justice 
in a particular case. The legislative codes grew up at a time 
when procedure was given undue prominence. The idea was 
that there were certain fixed rules according to which justice 
must be arrived at and that the courts must have no control over 
these rules. That idea is gradually dying out and those who do 
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not appreciate that we have advanced beyond that stage in this 
country are behind the times. The sole aim should be justice 
and everything should be subordinated to that end. 

Practical Application. 

The Practical Application of the Foregoing Principles May 
Be Accomplished by Passing a Short Practice Act Containing a 
Provision for a Convention to Prepare, the Rules of Court and 
Supplemental Statutes, All to Go into Effect at a Future Time, 
Sufficiently Advanced to Permit the Bench and Bar to Acquaint 
Themsetues with the New Practice. — In New York the entire 
work was submitted to the legislature at one time. It comprises 
a short practice act, rules of court and statutes. The practice act 
contains a provision for convention to revise the rules before the 
revision goes into effect. A simple program is to draft and pre- 
sent a short practice act embodying the proposed reforms and 
postpone the time of its taking effect until the balance of the work 
can be done. This will force the bench and bar to consider the 
revision seriously and give them an opportunity to familiarize 
themselves with its provisions and be prepared to act intelligently 
before the change goes into effect. 

These rules should be prepared by members of the bench and 
bar and not by the legislature. The courts and not the legisla- 
ture have the responsibility for the administration of justice and 
they should determine the procedure according to which their 
duties are discharged. Legislative justice should not be per- 
mitted longer to supersede judicial justice. The courts might as 
well seek to legislate under their powers to declare statutes un- 
constitutional as for the legislature to seek to adjudicate under 
their constitutional powers to legislate. The normal, natural and 
inherent method is for the courts to regulate their own procedure. 
There is nothing in the experience of the past to justify a con- 
tinuance of the experiment of legislative control of the details 
of procedure. 

There is a nation-wide sentiment among the bench and bar to 
restore fo the courts the constitutional powers to regulate their 
own procedure and to take from the legislature the power over 
the administration of justice which it assumes to exercise under 
the guise of legislation. 



